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DIGEST:

1.

The Comptroller General has no authority
to issue formal opinions concerning the
application of criminal conflict of
interest statutes. No proper basis
exists, however, for generally excluding
Federal retirees from obtaining Government
contracts, and a dentist was not barred by
conflict of interest considerations from
providing services under contract to the
Coast Guard simply because he was a
retired officer of the Public Health
Service.

Coast Guard medical staff members who
entered into an oral agreement with a
retiring Public Health Service officer for
dental services lacked authority to enter
into or administer Government contracts.
The Government has no legal obligation to
pay contractors or others who have pro-
vided unauthorized services. Neverthe-
less, payment may be allowed for the
reasonable worth of unauthorized services
when it appears that the arrangement would
have been a permissible procurement action
if the formal procedures had been fol-
lowed, and it otherwise appears that (1)
the Government received a benefit, (2) the
contractor acted in good faith, and (3)
the amount claimed represents the reason-
able value of the benefit received. The
dentist may be paid on that basis.

Dr. Edward Kuzma claims $12,730 in return for dental

services he furnished to the Coast Guard between October 4
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and December 15, 1983.!/ We conclude that Dr. Kuzma may be
allowed payment on his claim.

Background

Dr. Edward Kuzma, a dentist, was a commissioned officer
in the U.S. Public Health Service (PHS) detailed to the dis-
pensary at the U.S. Coast Guard Training Center, Cape May,
New Jersey, from July 11, 1977, to October 1, 1983. During
his years of service Dr. Kuzma had developed a specialty in
endodontics, and during his assignment at the dispensary, he
provided endodontic treatment for patients in addition to
his other duties, Prior to his retirement from the PHS
effective October 1, 1983, Dr. Kuzma orally assured the
training center medical staff that he would return to the
dispensary after he retired to provide endodontic services.
The services subsequently provided by Dr. Kuzma under this
arrangement helped to qualify recruits for duty in the Coast
Guard.

During the first week of December 1983, the training
center contracting officer approved the medical staff's
initial oral procurement request dated October 4, 1983. The
contracting officer and the commanding officer of the train-
ing center also approved the invoices covering his services
for the months of October and November. The commanding
officer then sent a letter to Dr. Kuzma, however, outlining
his concern that this service arrangement might present a
conflict of interest. The doctor discontinued his services
as of December 15, 1983. None of the invoices for his
services during December have been approved by either the
contracting officer or the commanding officer. The total
amount of the invoices submitted for the doctor's services
between October 4 and December 15, 1983, is $12,730.

A voucher in the amount of $12,730 in Dr. Kuzma'a favor
has been prepared to cover his claim for services. The

l/ This decision responds to a request from Lieutenant
John K. Gunther, Authorized Certifying Officer, U.S.
Coast Guard Training Center, Cape May, New Jersey, for
an advance decision concerning the propriety of
certifying a voucher in the amount of $12,730 for
payment to Edward Kuzma, D.D.S.
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certifying officer asks whether he is precluded from
processing the voucher for payment because of conflict of
interest considerations, or because of irregularities in
contracting procedures.

Conflict of Interest

The certifying officer questions whether payment to
Dr. Kuzma is barred by the conflict of interest prohibitions
included in the Ethics in Government Act of 1978, 18 U.S.C.
§ 207, and 18 U.S.C. § 208. The first provision cited
forbids a former Government officer or employee from repre-
senting others before the Government in connection with
matters in which the individual participated when in Govern-
ment service; the second prohibits a current Government
officer or employee from participating personally and
substantially as a Government official in any matter in
which he or she has a financial interest.

We see no basis to suggest these statutes have been
violated in Dr. Kuzma's case. In any event, the statutes
relate to Federal crimes, so that their interpretation and
enforcement are matters reserved primarily for consideration
by the Department of Justice, rather than by us.E/

The certifying officer also asks if the arrangements
made by Dr. Kuzma to serve the Coast Guard as a contract
dentist following his PHS retirement were prohibited by
regulations applicable to the Coast Guard, requiring offi-
cers and employees to "avoid any action, whether or not
specifically prohibited * * * which might result in or
create the appearance of" using public office for private
gain.i/ In our view, this is a general standard designed
to guide Coast Guard personnel in the performance of their
duties, and it cannot properly be read as a prohibition
against a Federal retiree entering into a contractual

3/ See Development Associates, 56 Comp. Gen. 580 (1977),
77-1 C.P.D. ¥ 310; National Service Corporation,
B-205629, July 26, 1982, 82-2 C.P.D. 4 76; and lIonics
Incorporated, B-211180, March 13, 1984, 84-1 C.P.D.

1 290.

3/ 49 C.F.R. § 99.735-7. The provisions of 42 U.S.C.
§ 215(a) make these regulations applicable to PHS
officers assigned to duty with the Coast Guard.

e
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arrangement with the Government.4/ That is, no proper
basis exists for generally excluding Federal retirees from
obtaining Government contracts.2/

While restrictions do exist on the eligibility of
current Federal employees and active duty members of the
uniformed services to contract with the Government, this
does not flatly prohibit Federal personnel from making
tentative preparations to perform services under a contract
with the Government when such services are to begin after
the termination of their Federal service. / Our primary
concern with respect to retirees has been to preserve the
integrity of the competitive procurement process, and our
review of the propriety of contracts between the Government
and Federal retirees has been principally confined to a
determination of whether evidence exists establishing that a
retiree obtained the contract by improper competitive
advantage through favoritism or preferential treatment. /
Hence, we conclude that Dr. Kuzma was not necessarily barred
by conflict of interest considerations from performing
compensable dental services under contract with the Coast
Guard following his retirement from the PHS. We further
conclude, however, that further examination is warranted in
the matter of whether the noncompetitive procedures used
here were improper.

f/ Compare CACI, Inc. - Federal v. United States, 719
F.2d 1567, 1581 (Fed. Cir. 1983); Development
Associates, 56 Comp. Gen. at 585.

2/ See, generally, Edward R. Jereb, 60 Comp. Gen. 298,
300 (1981), 81-1 C.P.D. 4178, See also 45 Comp. Gen.
81 (1965), concerning services performed under
contract by a retired medical officer of the uniformed
services.

6/ sterling Medical Associates, B-213650, January 9,
1984, 84~ 1 C.P.D. 460. Compare Valiant Security
Agency, 61 Comp. Gen. 65 (1981), 81-2 C.P.D. ¥367; and
Alr Force Dental Officers, B-207109, November 29,
1982.

7/ see Sterling Medical Associates, B-213650, supra; and
Sterling Medical Associates, 62 Comp. Gen. 230, 232
(1983), 83-1 C.P.D. 4215.
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Contracting Procedures

As indicated, Dr. Kuzma continued to perform
endodontic work at the dispensary following his retirement
from the PHS solely on the basis of verbal assurances from
members of the dispensary medical staff that he would be
paid for that work.

The uncertainty regarding the propriety of this
arrangement stems in part from differing interpretations of
three Coast Guard directives dealing with the procurement of
medical services. The medical staff believed it had
authority to contract verbally for non-Federal medical care
not exceeding $500 based upon Commandant Instruction 7000.1;
Coast Guard Medical Manual, chapter 2, section A.3(a); and
an October 12, 1983 message from the Coast Guard comman-
dant. The medical manual allowed Coast Guard members to
receive routine and accessory dental services up to $500
from contract dentists by obtaining prior approval from the
district commander. The commandant's message allowed the
medical administration officer to approve non-Federal medl-
cal care requests not exceeding $500., The certifying
officer, however, cites Commandant Instruction 7000.1 and
the opinion of Coast Guard Headquarters, Medical Administra-
tion Division, as authority for his contention that the
medical manual and amplifying message did not delegate
contracting authority to the medical staff but were simply
waivers designed to facilitate the procurement of services
based on properly established service agreements. The
certifying officer also notes that Commandant Instruction
7000.1 authorized local contracting officers to negotiate
and sign such service agreements only after receiving a
written letter of approval from Coast Guard Headquarters.

In forwarding the request for a decision in this matter
to us, the certifying officer and a Coast Guard Headquarters
finance official essentially suggest that proper procedures
were not used to obtain Dr. Kuzma's services, but question
whether a ratification of the informal agreement between him
and the dispensary's medical staff has been effected to
validate the arrangement,

Under 10 U.S.C. § 2304(a)(4) the Coast Guard has
general statutory authority to enter into negotiated
fee-basis contracts with persons for health care and
professional services. Generally, however, the
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applicable regulations and administrative directives in
effect in 1983 required that certain formal contracting
procedures be followed. For example, a service contract was
to be in writing and be negotiated through a contracting
officer, with specific Justlflcatlon assigned in the case of
a noncompetitive procurement action. / Although Coast

Guard Headgquarters gave local medical administration
officers limited authority to approve requests for medical
care from non-Federal sources, it is evident that this
authorization was not designed to enable them to enter
directly into service contracts with health professionals on
behalf of the Government. Hence, we conclude that the Coast
Guard dispensary personnel misconstrued the directives in
this case, and that they exceeded their actual authority
when they attempted to obligate the Government through their
informal agreement with Dr. Kuzma.

Ratification

Agreements made by individuals without contracting
authority, but otherwise proper, may be validated by ratifi-
cation. An actual ratification to be effective must be in
the form of a written document clearly stating that rati-
fication of a previously unauthorized act is intended,
and must be signed by a person authorized to ratify such
acts.g/ In the present case, it does not appear that rati-
fication of the unauthorized agreement was undertaken in the
manner prescribed by regulation.

Notwithstanding the absence of a ratified contract,
however, we have concluded that Dr, Kuzma may be paid for
the reasonable worth of his services, that is, that he may
be allowed payment on a quantum meruit basis.

E/ See, generally, Federal Procurement Regulations
(FPR), 41 C.F.R. §§ 1-1.207, 1-1.208, 1-1.404,
1-3.107, 1-3.801-2 (1983 ed.); Department of
Transportation Procurement Regulations, 41 C.F.R.

§ 12-3.301 (1983 ed.); Department of Transportation,
United States Coast Guard Commandant Instruction
7000.1, dated October 12, 1982.

2/ See FPR, 41 C.F'R. S 1-1.4050
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Certification of the Voucher

As a general rule, the Government is not legally
obligated to pay contractors or others who have provided
unauthorized services.!0/ Even in the absence of an
enforceable contract, however, equity requires that in
certain instances the party receiving the benefit not gain
a windfall at the expense of the performing party. 1In such
cases before we will authorize gquantum meruit payment, we
must make a threshold determination that the goods or
services would have been a permissible procurement, had
formal procedures been followed. Next, we must find that
(1) the contractor acted in good faith, (2) the amount
claimed represents the reasonable value of the benefit
received{ and (3) the Government received and accepted a
benefit.!l/

As indicated, we have no reason to question that the
procurement would have been permissible had proper pro- )
cedures been followed. The Coast Guard had authority to
enter into fee-basis contracts to provide dental care for
its members.

We also find that the Government received and accepted
a benefit through the arrangement. The dental services
were required to qualify Coast Guard recruits, and were of a
specialized nature. We have been advised that PHS dentists
with endodontic experience and qualifications were not
normally available for detail with the Coast Guard. At the
time of Dr. Kuzma's oral agreement, the Coast Guard was in
the midst of a recruiting campaign, and endodontic services
were required to qualify the new recruits.

We find no clear evidence of a lack of good faith on
Dr. Kuzma's part in entering into his service arrangement
with the Coast Guard. Although he made the arrangement with
the dispensary medical staff on a noncompetitive basis and

12/ See, for example, Federal Crop Insurance Corp. V.
Merrill, 332 U.S. 380 (1947).

11/ see 40 Comp. Gen. 447, 450-451 (1961); General
Clinical Research Center, B-212430, June 11, 1984,
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without an advance determination of justification by proper
authority, thus giving rise to an inference of improper
favoritism or undue influence, the information of record
tends to rebut this inference and indicates that this
instead occurred as the result of an honest misreading of
the applicable directives by the dispensary personnel. The
arrangement was terminated as soon as it was brought into
question, and apparently proper contracting procedures have
been followed at the dispensary since then.

Finally, the amounts Dr. Kuzma has requested for his
services appear to be reasonable, particularly in light of

the fact that he charged the per root canal fee which was
printed on the Coast Guard invoice forms.

Accordingly, we allow Dr. Kuzma's claim. The voucher
is returned and may be certified for payment if otherwise

' W@M

TER'Comptroller General
of the United States





